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Court of Appeals of the District of Columbia 


No. 3859. 

M. Hunter, Appellant, 
vs. 

Pearl L. Wheate. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65593. 

Pearl L. Wheate, Plaintiff, 
vs. 

M. Hu nter, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 16, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65593. 

Pearl L. Wheats, Plaintiff, 
vs. 

M. Hunter, Defendant. 

The plaintiff, Pearl L. Wheate, sues the defendant M. Hunter 
for that on or about the eleventh day of January A. D. 1920 the 
defendant M. Hunter, held himself out to this plaintiff and to the 
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general public as a surgeon and practitioner of medicine, and at the 
tune was a surgeon and practitioner of medicine. And on the day 

™no. y wj a f oresa ‘f , th , e ^ plaintiff was pregnant with child and 
nnnn l. ed defendant, in regard to her said condition, and 

P° n | s > le sa ! <i defendant s advice, representations, and pursua- 
’u r ’ i hC . S ®f d pla,n * ,ff - submitted to the performance by the 
T d J efe " dant °f a , eertain operation, which said operation brought 

A k Jl b? ea r d ‘ 16 nnscarru| ge of the said child. And the slid 
d ® fdant undertook, promised, and agreed for a valuable considera- 
t on to properly perform said operation as aforesaid, and to give to 
the said plaintiff proper treatment, care and attention, as her said 

The plaintiff avers that notwithstanding his promise and under¬ 
taking as aforesaid, the defendant did not properly perform the 
operation aforesaid, and did not thereafter give her proper medical 
treatment and attention, but negligently and withm, t P reasonable 
skill performed the operation aforesaid, but did not properly 
remove the and child as he undertook and agreed to do, and 
negligently failed and refused to supply to plaintiff proper 
treatment, care or attention, so that as a result of the said operatfon 

Lid f °th 1 e e tla1lfiff rea,ment i g, ' e i n *° , h j- by ,lle defendant as afore- 
aid, the plaintiff was made sick and disordered, and was compelled 

to undergo another operation in an endeavor to cure herself of the 

defendant* as ^orestdd.^ rea9 ° n ° f "" ““ neg ' igenee of ‘he said 

. 1 , ‘^ nd . ‘ be J'ininti tt‘ avers that thereby and by reason whereof she 
the said plaintiff, lias suffered great physical pain and mental 
anguish, is now suffering great physical pain and mental aneuish 
and her health is perinanently injured and impaired. All to her 
damage m the sum of Ten Thousand (10,000) Dollars 

oSoOO)" ,he 3U '“ ° f T<n Thou * nd 


Second Count. 

The plaintiff Pearl L. Wheate, sues the defendant M. Hunter for 
tlmt on or about the eleventh day of January A. D., 1920 the nlain 
iff was pregnant with child. And on the day and vear aforesTd 
the defendant held himself out to the plaintiff and to the Sal 
public as a doctor of medicine and surgery, and at the tinuf was a 

mil T °. f t medlClne , an ^ surgery, and held himself out to plaintiff 
and t° the general public as a practitioner of ordinary skill ami 
ability as such physician and surgeon. And as such physician and 
surgeon as aforesaid, plaintiff consulted said defendant wilh rleard 
to her said condition, and upon his, the said defendant’s adlice 
lepresentations and persuasion, the said plaintiff submitted to 
3 a certain operation lor the removal of said child ' 

And on the day and year aforesaid the said defendant un 
dertook to operate upon the said plaintiff for the purpose of re- 
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moving said child as aforesaid, and undertook to give her proper 
medical treatment, care and attention thereafter. 

And it thereupon became and was the duty of the said defendant 
to exercise a reasonable degree of skill and ability in the operation 
upon and treatment of the plaintiff as aforesaid, but the said defend¬ 
ant without regarding his duty in the premises, did not exercise a 
reasonable degree of skill and ability in the operation upon and 
treatment of the said plaintiff, and by reason thereof failed to prop¬ 
erly treat the plaintiff, and failed to use a reasonable degree of skill 
and intelligence in and about the operation which he undertook to 
perform upon the plaintiff in that he operated for the purpose of 
removing said child, and that he did not perform said operation in a 
reasonable and skillful manner, and failed to complete the operation 
for the removal of the said child, and failed to supply to plaintiff the 
proper care, treatment and attention thereafter, and by reason thereof 
he failed and neglected to use reasonable and proper skill and intelli¬ 
gence as aforesaid. And by reason of the negligence and carelessness 
of the said defendant as aforesaid, the plaintiff became and was sick 
and disordered and suffered great physical pain and mental anguish, 
and was compelled by reason thereof to procure certain medical treat¬ 
ment and to undergo another operation for the purpose of removing 
the said child and to cure herself of the injuries sustained by 
4 reason of the negligence and carelessness of the said defendant 
as aforesaid. And the plaintiff avers that she is still suffering 
great physical pain and mental anguish and that her health is per¬ 
manently injured and impaired. All to her damage in the sum of 
Ten Thousand (10,000.) Dollars. 

And the plaintiff claims damages in the sum of Ten Thousand 
(10,000.) Dollars, besides costs. 

JAMES T. LLOYD, 

C. LARIMORE KEELEY, 

Attorneys for Plaintiff. 

Plea. 

Filed May 9, 1921. 

******* 

Comes now the defendant, by his attorneys, and for plea to the 
Declaration filed herein says that he is not guilty in manner and in 
form alleged. 

FRED C. GEIGER, 

H. M. FOWLER, 

Attorneys for Defendant. 
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Joinder in Issue. 

Filed May 11, 1921. 

******* 

The plaintiff joins issue upon the plea of the defendant filed 
herein. 

JAMES T. LLOYD, 

C. LARIMORE KEELEY, 

Attorneys for Plaintiff. 

5 Note of Issue. 

The Clerk of the Supreme Court of the District of Columbia will 
please calendar the above case for trial at the next term of this court. 

1. The title of the action is as above set forth. 

2. James T. Lloyd and C. Larimore Keeley are attornevs for the 
plaintiff. 

3. Fred C. Geiger and Henry M. Fowler are attorneys for the de¬ 
fendant. 

JAMES T. LLOYD, 

C. LARIMORE KEELEY, 

Attorneys for Plaintiff. 


Memorandum. 

March 8, 1922.—Verdict for plaintiff for $1,000.00. 

Supreme Court of the District of Columbia. 

Saturday, March 25, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

J he motion of defendant for a new trial filed herein coming on to 
be heard, it is considered that said motion be, and it is hereby over¬ 
ruled, to which defendant prays an exception, which is here noted, 
and judgment on verdict is ordered. 

Wherefore it is considered that plaintiff recover of defendant 
herein the sum of One thousand dollars ($1,000.00) with interest 
thereon from this date, for her damages aforesaid assessed, 
6 together with the costs of suit, to be taxed by the Clerk, and 
have execution therefor. 

From the foregoing judgment the defendant by his Attorney in 
open Court notes an appeal to the Court of Appeals, and the penalty 
of a bond to operate as a Supersedeas is hereby fixed in the sum of 
Two thousand dollars ($2,000.00), or, for costs, an undertaking in 
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the maximum sum of one hundred dollar*? • i* 

thereof a deposit of Fifty dollars ($50 00) ($100 00) ’ or ’ m lleu 

Memoranda. 

Supreme Court of the District of Columbia. 

Wednesday, July 5, 1022. 

presiding. reSUmed PUrSUant to a djournment, Mr. Justice Stafford 


Assignment of Errors. 


Filed July 18, 1922. 


ment was ordered by the defendant. 8 

2. The Court erred in permitting the witness Johns to tesfifv fro™ 

Sn 0 "h1Llte r H°4l,M hiCh b "“ *** ° f the P laintirf ’ s «~ 

mitted'by SplaTn^" refUSing ‘ 0 grant 8,1 of the -Auctions sub- 
thil o«o e ,?° Urt erred . in instructing the jury that the plaintiff in 
sSmeTe It 2.“ * V ‘ Ct,m ’ 8nd ‘ hat ,hey have 8 ri « ht ‘o P^- 

5. The Court erred in instructing the jury that the relation of 
physician and patient was admitted or established by uncontroverted* 

ab e care and* t""/ re ? ed . "P on d <*ndant to exercisc reLon 
skill of a physician and surgeon. 

6. The Court erred in instructing the jury if they found from a 

Pf r T n irT of the ev ? dence that there was a failure on the part 
of the defendant to exercise reasonable care and skill, that they might 
return a verdict for the plaintiff y nugnt 

^ .blpE,SS,nd£ ,g,l ‘' y 01 

toixs ng ihe “* “ ,h ' iu ' y —*i“- 
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9. The Court erred in overruling motion for new trial and arrest 
of judgment. 

FRED C. GEIGER, 

HENRY M. FOWLER, 
ALFRED D. SMITH, 

Attys. for Defendant. 


8 


* 


Designation of Record. 

Filed July 18, 1922. 

****** 


To the Clerk of the Supreme Court of the District of Columbia: 


The following is a designation of record in the above-entitled 
cause: 

Declaration. 

Plea of the defendant. 

Joinder and note of issue. 

Verdict of Jury. 

Motion for new trial. 

Ruling of the Court thereon. 

Judgment of the Court. 


FRED C. GEIGER, 

HENRY M. FOWLER, 
ALFRED D. SMITH, 

Attorneys for Defendant. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 65598 at Law, wherein Pearl L. 
Wheate is Plaintiff and M. Hunter is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of August, 1922. 


[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk, 


M. H./E. W. 
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10 A 11 In the Supreme Court of the District of Columbia. 

At Law. 

No. 65593. 

Pearl L. Wheate, Plaintiff, 
vs. 

M. Hunter, Defendant. 

Now comes the defendant by his attorneys, Fred C. Geiger, Henrv 
M. Fowler and Alfred D. Smith, and submits this as his bill of ex^ 
ceptions to the above entitled cause: 

wl h , 1 ^frL C r^ 0n t0 h r l ieurd , before the J ur y and the Honorable 
Wendell P. Stafford, one of the judges of the Supreme Court on Mon¬ 
day, March 6th, 1922 at ten o’clock A. M., and after opening state¬ 
12 Whereupon Pearl L. Wheat* was called as witness and 
_ *Y er -being duly sworn, testified as follows: 

. 18 * e P lain , tiff \ n above entitled cause and is residing 

at 750 Hobart Street; that she was married in 1907 and is the mother 

?oo°n 6 i Chl d ’ no '\ u \ eU 'e years of age; that on the first of January, 
1920, she consulted the defendant and at that consultation he refused 
(to perform on operation upon) her or examine her except in the 
presence of her husband; that on this occasion she was pregnant 
about three or three and one-half months, but Dr. Hunter de- 
clmed to do anything for her without the presence of the plain¬ 
tiff s husband; that on the fourth of January she took her hus¬ 
band with her to see the defendant, and that the husband (ob¬ 
jected and said that he did not give his consent but that he 
would have to abide bv his wife’s wishes, but it was not his 
wish, and that the defendant then advised the operation) That 
the reason she went to the defendant was that her husband’s 
health was poor and that he was much older than she and she was 
fuj /he chi!Id would not be right, and she wanted to know what 
the defendant would tell her. That after consolation between her¬ 
self and the defendant the operation was performed, and the opera¬ 
tion was performed to remove the child with which she was then 
pregnant, and that the operation was performed with an instrument 
although she did not see the same; that the doctor made no statement 
as to whether or not he used an instrument and for what purpose 
That the witness went home and suffered pain on Monday and Tues- 
day» that she did not know what sort of an instrument was used but 
she knew positively that an instrument was used bv the defendant 
in performing the operation; that the defendant told her to 
lo take quinine and put her feet in hot mustard; that she got 
up the next dav but was feeling badly, was up and down all 
day Monday and Tuesday the same; that Wednesday night the child 
was born; that she took quinine and put her feet in mustard water 
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as defendant had told her to do. That her mother, sister and sister- 
in-law were present during the week following the operation, on Sun¬ 
day. That after Sunday night upon which the operation was per¬ 
formed, the defendant visited the witness on the following Tuesday 
and Wednesday; that her husband called on him on Tuesday and 
Wednesday, but she did not hear any instructions given by the de¬ 
fendant as to what should be done for her. That she thinks that 
the defendant used an instrument on Tuesday and W ednesday, but 
does not know the kind of instrument used, and does not know what 
he did with it; that the instrument used on Sunday, Tuesday and 
Wednesday entered witness’s body; that the defendant was there 
twice on Wednesday, once in the middle of the day and once at 
night, and does not think he was there at any other time; that she 
was sick and suffering all day Wednesday and in the evening the 
child was born; that the doctor was not there at the time of the birth 
but got there afterwards; that she does not know what time he came 
but after he arrived he used an instrument “or something”, does not 
know what it was, may have been a douche. That on Thursday and 
Friday witness was feeling bad, on Saturday was worse, and Sunday 
was worse. That defendant visited her home in Thursday, Friday 
and Saturady, but does not think he was there Sunday; that on 
Thursday, Friday and Saturday he gave witness medicine. Witness 
doe9 not remember what he did on Thursday, but thinks that she 
was delirious; that he prescribed medicine and she took a 
14 little of it but could not keep it down; that she does not re¬ 
member whether she took more than one kind of medicine or 

not; 

W T hereupon the following occurred: 

Q. State during that week, when your family were with you from 
time to time, what they did for you in the way of treatment. 

Mr. Smith: We object to that. 

By Mr. Lloyd: 

Q. If anything? 

Mr. Smith: That is not proper in this case for the simple reason 
this witness has already testified she does not know of any instruc¬ 
tions the doctor gave, and whatever they might have done, unless 
done under the instructions of the doctor, certainly would not be 

admissible against him. , 

The Court: I suppose that would be all right to show whether she 

had people attending her. 

Mr. Smith: That part is all right, but the question goes to what 

they did. , , t .... 

The Court: When it is stated what they did, then if it is some¬ 
thing that ought not to be done, you will get the advantage of it. I 
do not think we can exclude what was actually done. 

Mr. Smith: Mv position about it is this, your Honor. This is a 
question here of negligence in treatment of this case. Now there is 
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no evidence to show that Dr. Hunter ever gave any instructions, and 
the testimony here is of lay witnesses who did certain things. Our 
position is unless those were instructions of Dr. Hunter and this wit¬ 
ness knew it they would not be admissible against him as binding 
him. 

The Court: lie would not be responsible for what was done with¬ 
out his instructions. The jury will understand that, but I 
15 think we can not shut out tlie history of the case, Mr. Smith. 

I think we shall have to find out, the jury will have to know 
what was done, because her condition is shown, and the jury must 
have some means of ascertaining what her condition was due to, and 
the process of elimination must be carried on. I do not think they 
can go to the jury and leave a blank here and not show anything 
about what happened during all these days. They could not pos¬ 
sibly try their case in that way. 

Mr. Smith: Your Honor will allow us an exception? 

The Court: If you wish an exception you may have it. You may 
go on and show how she was taken care of. 

By Mr. Lloyd: 

Q. State how you were taken care of during that week. A. Well, 
my sister and my mother and my sister-in-law were there and they 
bathed me, and I didn’t eat anything 1 don’t think, not very much, 
and Dr. Hunter had ordered to drink ginger ale, and that was all 
I was allowed to drink, no water, would not let me have any water, 
and they cleaned up and did some things as that. 

That on Monday and Tuesday after the operation on Sunday and 
before the birth of the child, witness was up and around a while and 
then lie down, but does not think she was up on Wednesday at all; 
that she was sick on Thursday, Friday, Saturday and Sunday and on 
these days was confined to her bed. That at no time did Dr. Hunter 
examine her pulsations, heart or tongue; that one of her great toes 
began to give her trouble on Thursday and her husband painted it 
with iodine and it pained her badly. That witness did not 
lfi call defendant’s attention to her toe; that witness was taken 
to George Washington Hospital on Sunday about six o’clock; 
Dr. White and Dr. Cook and the nurses attended her at the hospital; 
that she went there on the advice of Dr. Cook and Dr. White. That 
after her removal to the Hospital Drs. Cook and White attended her 
and she was confined to the hospital for five or six weeks; that after 
leaving the hospital she went to her mother's on Fourteenth Street, 
but she was in a.bad condition and had to be carried up. That she 
was confined to her bed at her mother’s for about a week more; that 
the doctors declined to allow witness to leave the hospital except 
in the care of a nurse; that she remained at her mother’s between 
two and three months; that she was not able to do much when she 
went home as she was not strong and able. That there were two 
transfusions of blood at the hospital and she does not remember 

2—3859a 
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what other treatment was given; that since that time she has been 
nervous and weak, but before that she was in perfect health. 

That she suffered with the pain in her toe for two or three days 
before she went to the hospital and it still pained her somewhat; that 
she has had no treatment for her toe since she left the hospital. That 
she lost her hair; that she had to have it shaved off as a result of 
the fever she had during her sickness following the operation per¬ 
formed by defendant; that it was necessary for her to purchase a 
transformation. 

On Cross Examination the witness testified as follows: 

That when she first learned that she was pregnant she was about 
two months gone. That she does not remember last menstrual 

17 period. Denies that she did not want the child; that she had 
taken nothing to get rid of it. Went to Dr. Hunter for 

advice. That Dr. Coblentz was their family physician but did not 
go to him. That she went to see defendant about the third of 
January, to find out what he would tell her, to see what he would say 
to her; that she knew that in the natural course of events the child 
would have been born. That she did not ask defendant to do any 
thing to prevent the child being born, and never said a word about 
that to defendant. That on this occasion the doctor refused to talk 
to her at all; that he made no examination whatsoever on that 
occasion; that the next day she went back again with her husband; 
that Dr. Hunter said he thought she could carry it and then again 
he didn’t think so; that she left it all to the defendant, that he was 
a doctor and ought to know; witness told the doctor her husband 
was in poor health and that she was afraid her child would not be 
born right. That her husband was suffering with stomach trouble. 
That her husband did not want her to have the operation performed 
but that he finally consented to the operation after the defendant said 
it was all right to perforin it; that the witness consented after the 
defendant said he thought she could go through the abortion all 
right; that defendant had said one time that she could carry the 
child all right and then said that she could not. That the witness 
had alreadv been a mother once and had no reason to believe that 
she would have any trouble with this one aside from the health of 
its father; that she did not have reason to believe that she could 
carry the child for the full time and did not know whether she could 
or not; she denies that she went to Dr. Hunter for the purpose 

18 of having an obortion performed; denies that she went over 
there and asked Dr. Hunter to do it. Denies that the first 

examination made by the doctor was a digital one and that witness 
thought he made the examination with something but she does not 
know what; that she does not know whether or not it was a speculum; 
that the husband was present when the examination was made and 
objected while the examination was being made to its being made. 
Witness denies that her husband gave bis consent then finally admits 
that, her husband did give his consent when he saw that she wanted 
it done, and the defendant said it was all right to have it done. 

Then denies that she wanted it done, simply says that she went 
to the doctor for his advice and left it to him. That she did not 
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want the doctor to do it; that she made no objection at any time to 
his performing the obortion, and that she told the doctor that she 
wanted the child and that she went through the obortion because 
the doctor stated he did not think she could carry the child. That 
she was suffering from no discharge or trouble of any sort when she 
went to the doctor; that she had not occasion to call in a physician 
for an examination or any thing of that sort connected with her 
condition at that time; that she did not know’ Dr. Hunter personally; 
that she did not go to her family physician because he was out of 
the city; that she did not know how long he had been aw’ay or how’ 
long he would be gone. r l hat the first time she visted the defendant 
he told her that lie could not examine her unless her husband was 
present ; that she talked the matter over with her husband and that 
he went back with her on the following day and was present when 
the examination was made; that her husband did refuse to 
1 ( J permit the doctor to perform the obortion but the doctor con¬ 
tinued; that her husband finally said that he would have to 
abide by her wishes, and she does not know’ whether that w’as his 


consent or not; that at no time did her husband forbid the abortion. 
That she did not see the instrument used to perform the abortion, 
but she knows that he used something; that on the next day she 
was up and about and on Tuesday she went to bed, and that the 
fetus w’as born about 0 o’clock Wednesday night. That she was not 
up on 1 hursdav, Friday, Saturday or Sunday; that her mother w’as 
there on Monday and her mother, sister and sister-in-law’ took 
charge of the house; that on Wednesday she w r as suffering the 
ordinary labor pains incident to that condition; that she took no 
medicine prior to going to see Dr. Hunter; that she did not use any 
instrument or anything of that character upon herself; that no one 
made anv examination of her prior to her seeing Dr. Hunter. Wit¬ 
ness denies that she told Mrs. Klein that she had had this obortion 
performed upon herself because she could not afford to have any 
more children. That she has not done any housework for several 
months and only has done what had to be done. That she has 


not called upon Dr. Coblentz for some time, did not call upon him 
after she discovered she was pregnant ; that the did not ask Dr. 
Coblentz to perform the abortion at any time; does not remember 
when Dr. Coblentz called upon her last. That her hair was shaved 
in April, 1020. upon the advice of Katie Dunn. That she did not 
know the danger incident to an operation of this character; that 
she had never been through one before; that she had been pregnant 
onee after the birth of the first child, shortly after she w’as 
20 married; that she had no medical attendance at the first mis¬ 
carriage which resulted from lifting a trunk; and occurred 
about one month after pregnancy; that defendant did not explain to 
her the danger of an operation of abortion, and did not say anything 
about the danger to her. That she had no reason to understand the 
danger incident to an operation of this sort; that she never had any 
occasion to look into the danger of it; but thought defendant knew’ 
and took defendant’s word and advice. That she had been married 
since 1907 and had been a mother and she does not know’ any other 
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physicians in Washington besides, Dr. Coblentz. Dr. White and Dr. 
Cook That slie picked out Dr. Hunter because she had heard of him 
had heard that he was a doctor of that kind; that she simply went to 

•i"!.i '. j ! lfc , ani *° 8er "hat he would say; that she went to see 
« let her defendant thought she could carry the child all right, and 
denied that she went to see if defendant would perfonn an abortion 
that some one told her he was that kind of a doctor some time ago 

t w, ; T, rp, : , : wWr , wh ? ,oi<i >'«•• i -«< * ™ some 
... 10 'h' 1 no * know the danger of an operation of this sort That 

alter years she remembered Dr. Hunters address; does not know how 
' 'P he Ined at this address, but he was living there at the time she 

Hunlr h K'! i lal f he <loes 1101 knovv who told her about Dr. 

unler, bill remembers that it was a woman who told her; that *he 

been 'i'°V, ""’I"' 1 S, . r<w " ,l0n * !| c first heard of him. and has 
been hung there for nine years. Does not remember when she 

found out that Dr. Coblent/, was away; that she called at his office 
when she was sick after the operation and found out that he 
was out of town; I hat she does not know why she did not 
(all on Hr. Coblentz before; does not remember when she 
found out he was out of the city; does not know why she did not tret 
in touch with Dr. Coblentz before consulting L>r. Hunter. That Hr 
(objentz had been her family physician for years; that she had had 
no tailing out with her family physician and was satisfied with his 

fw hTilln^" d ° are ° f th ° family; that ,,e llad treated her husband 

On redirect examination witness testified that her husband was 
present during the week following the operation. 

Whereupon .James C Wheat was called as a witness on behalf of 
the plaintiff and after being duly sworn as a witness of lawful age 
lie testified as follows: 6 

1 hat he is the husband of the witness who had just testified That 
m the early part of January, 1020. he met his wife on 14th and P 
Streets, on a Sunday afternoon and went to the doctor’s office but 
he did not know where he was going. That he and his wife went 
to the doctor s office and his wife consulted the doctor about her con¬ 
dition I hat he was introduced to the doctor by his wife that 
some few words were exhanged between Dr. Hunter and his wife 
and Dr. Hunter asked him if he would consent to his wife’s under- 
going an abortion ; that he seriously objected to the obortion. That 
w it ness s wife and Dr. Hunter had a quiet conversation and his 
wife said she thought it would he all right and witness finallv said lie 

wished ' Tl)aTThe* d “'t V® ^ to . consent to his wife’s 

y . • * . at doctor immediately put witness’s wife in a re- 

e ining chair, then went into another room and brought something 

wrapped in a towel, and whatever had been wrapped in the tow T el 

2 , '!\ at defendant injected into his wife and'she made an out 

3,^ r ,,C ' f h " r '. ' pa, " : that ,he dootor s «i d he was 

willing to perform the operation and that it would be all 
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right and should be. AA it ness said he thought he was healthy, al¬ 
though he had been suffering with stomach trouble for a number of 
years. A\ it ness testified that lie was fifty-three years of age and 
his wife was thirty-six years old. That fetus was born on Wednes¬ 
day evening following the operation, does not remember the exact 
hour. That after the operation his mother-in-law and Mrs. Nichol¬ 
son came to his house and were there at the time child was born. 
.That prior to the operation his wife was in perfect health. 

1 hat after leaving Dr. Hunter’s office he and his wife went home, 
walked from Dr. Hunter’s office to their home on Hobart Street, a 
distance of about eleven blocks; on that Sunday evening Dr. Hunter 
advised witness’s wife to get some quinine and give it to his wife and 
put her feet in mustard water. Quinine was obtained and given 
to his wife and her feet bathed in mustard water. That the fetus 
was born Wednesday evening between eight and nine o’clock as 
near as he can rememlier. Between the operation and the follow¬ 
ing Wednesday Dr. Hunter gave some prescriptions for his wife. 
They may have been on I uesdav or AA ednesday, or Thursday or 
h ridav. Does not know, does not remember date, but there were 
three or four prescriptions. That his wife took some of the medi¬ 
cine but that some of it she could not keep on her stomach and wit¬ 
ness told her that she did not have to take the medicine if she could 
not keep it down. That was on Thursday after birth of fetus. His 
mother-in-law and sister-in-law were there between the Sunday of 
the operation was performed; and the day the child was born; 
23 sister-in-law was there two or three days during the week; 

mother-in-law was there al>out three or four days. That wit¬ 
ness was alone with the patient about three nights during the week 
prior to her being taken to the hospital; not sure what nights these 
were, may have been Friday, Saturday and Sunday. That on Thurs¬ 
day following the birth of the fetus his wife was delirious and on 
r 1 d a, *li was getting worse and Saturday still worse, and from 
from Wednesday to Sunday included he asked Dr. Hunter if he did 
not think they ought to call in another physician and Dr. Hunter 
said he did not think it was necessary. Dr. Hunter refused to con¬ 
sult another Physician on these occasions. He knows Dr. Hunter 
visited his wife four or five times, but could not give dates, does 
not. remember how many times he visited; thinks he was there on 
Tuesday following the operation; does not recall that Dr. Hunter 
e a i n.. t r u m en t on Tuesday. That on Thursday Dr. Hunter 
did use some sort of an instrument, but did not use anything prior 
to birth of fetus on Wednesday. That his wife went to* the hospital 
about 5:45 P. M. on the Sunday following the Sunday the operation 
was performed by defendant. That on two occasions between the 
birth of the fetus and her removal to the hospital Dr. Hunter used 
an instrument in his house. First it was immediately following the 
birth of the fetus; that the doctor made an examination and stated 
that part of the after-birth had not been removed, and then he mixed 
something in a basin, got some water and used some sort of an instru¬ 
ment and washed out the patient. That was all done on that night. 
Dr. Hunter was not there when fetus was born, but got there about 
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an hour and a half after birth; that the child was sufficiently 

24 formed to determine the sex. Fetus was thrown into the 
furnace at the suggestion of I)r. Hunter. 

That on Saturday following the birth of the fetus witness states 
an operation was performed and some instrument was used; that it 
was like a scissors with a cup in it that defendant injected it into 
witness's wife, and forced down on it, and then witness heard a 
sound like “blunip. r That on Friday or Saturday following the 
birth of the fetus his wife was complaining of her toe hurting her; 
that witness spoke to Dr. Hunter about it, but he said it would be 
all right, that it was nothing but a clot of blood, that witness could 
do something for it, but it would not do any good, that there were 
little black spots on Mrs. Wheatc's leg then. Witness painted it 
with iodine and put other little things on it; that he called Dr. 
Hunter's attention to that condition again; does not know how many 
times Dr. Hunter was at house after the operation thinks he was 
there two or three times, may l>e four or five times. That he knows 
there were three prescriptions given by Dr. Hunter that he knows of; 
that Dr. Hunter gave no instructions as to what the patient should 
eat, but ordered ginger ale; patient was not permitted to drink water. 
He phoned Dr. Hunter one morning at two o'clock because they had 
run out of ginger ale. This, he thinks, was on Thursday night, and 
Mrs. Wheate was critically ill and was out of her head and had a 
very high feaver and Dr. Hunter said to get more ginger ale and 
give it to her. That witness was present every time Dr. Hunter 
came; that at no time did Dr. Hunter examine witness's wife, nor 
did he examine her heart, or tongue; that her tongue was coated 
white and very thick, mouth was nearly closed, just a little space to 
breath- out of her mouth, and if her lip was pulled down it would 
stav down. 

t 

25 That Dr. Cook advised that she be taken to the hospital; 
that Mrs. Klein phoned for Dr. Cook. Dr. Cook declined to 

handle the case unless Dr. Hunter was discharged, which was done 
at once by telephone. That Dr. Cook called in Dr. White; Dr. White 
came and Mrs. Wheate was taken to George Washington University 
Hospital immediately; she was taken there in an ambulance but 
does not know what took place at the hospital, but he signed a paper 
to have her operated upon immediately. Witness was not in operat¬ 
ing room but thinks wife was in the operating room cpiite a while. 

Thereupon witness identified a number of bills from the hospital 
and nurses for the care of his wife, some of which had been paid 
and some of which had not. 

That witness was employed in the U. S. Patent Office at a salary 
of One Thousand Dollars a year, and does not know that he lost any 
money from his work as a result of his wife’s illness; that his wife 
cannot do work as she used to and witness had to prepare meals and 
attend to the general household duties; that this went on for months; 
that before witness's wife went to Dr. Hunter her health was good; 
that his wife's health is not like it used to be; that she complains 
of feeling bad and foot causes her considerable trouble otherwise 
her health is good; that she has been very nervous since the operation 
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was performed; that she gets terribly nervous and excited at times 
and foot has never gotten well. 

On cross-examination witness testified as follows: 

That he married Mrs. Wheate at Rockville, Maryland, in 
2b 1907 on Halloween day; that on the occasion of his visit to 
Dr. Hunter he did not leave home with his wife, but met 
her at 14th & P Streets; that he and his wife had a conversation 
about visiting the doctor before going to Dr. Hunter and he stated 
he did not know the object of the visit when he met her; does not 
know whether the conversation on Sunday morning before they 
went to Dr. Hunter’s office or the evening before; that he met her 
about 6:45 in the evening; does not think he and his wife discussed 
birth of child prior to that visit; that he did not know how far along 
in pregnancy Airs. W heat was; that they had not discussed it but she 
had told him she thought she was; does not remember that they had 
any discussion about the matter at all, but that Mrs. Wheate simply 
said that she thought she was pregnant; does not remember when 
they discussed his own physical condition; that they discussed his 
condition and its effect on the child at different times, and one time 
something came up about his being old and not well, but does not 
remember when that conversation occurred; does not remember how 
long before their visit to Dr. Hunter this conversation occurred; 
thinks that the visit to Dr. Hunter occurred about January 4th, on 
a Sunday; does not think Mrs. Wheate told him she had been to see 
Dr. Hunter before; does not remember Mrs. Wheate telling him any 
tim prior to Sunday that she had gone to see Dr. Hunter; then 
states that she had told him that she had been there to see Dr. Hunter; 
does not remember when that was, does not remember whether it 
was Saturday night or Sunday. Pin ally remembers that Mrs. 
Wheate told him that she had consulted Dr. Hunter; that witness 
went there the same day his wife told him she had consulted Dr. 

Hunter with his wife and on the occasion of that visit ali 
27 three had a conversation ; that Dr. Hunter was persistent and 
witness objected, that witness heard Dr. Hunter say to Mrs 
Wheate that everything would be all right. That he could not hear 
all of the conversation l>etween Dr. Hunter and his wife, just heard 
a few words; that Mrs. Wheate told him “Dr. Hunter says it is all 
right” and that witness said ‘‘If you think you can trust this thing 
and can trust Dr. Hunter, can trust this in Dr. Hunter’s care then I 
dl have to submit to it. 1 hat witness knew the danger, more or 
less, of an operation of this sort. That he was a soldier’and had 
travelled quite a bit. 

That he does not know why his wife did not go to Dr. Coblentz 
except that something was said that he was out of the city. That 
his present address is 750 Hobard Street, which is between Georgia 
and Sherman Avenues and Columbia Road and Harvard Street. 
That Dr. Hunter’s address is on P Street between 17th and 18th 
Streets on the south side. That after the operation witness and Mrs. 
Wheate walked home; does not remember which direction they took 
or which streets they followed; thinks he may have gone to work on 
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Monday; does not know whether Mrs. Wheate got up or not and doe9 
not think she prepared breakfast, but says that he frequently pre¬ 
pared his own breakfast at his suggestion; that Mrs. Wheate was up 
when he got home from the office that evening; thinks he went to 
work on Wednesday because his wife was too ill; does not know 
whether I)r. Hunter was at house on Tuesday or not; finally states 
that he does not know whether he was there every time Dr. "Hunter 
was there or not if he went to work on Monday or Tuesday, but 
is sure he was there every time Dr. Hunter called after Tuesday. 
Dr. Hunter was there on Wednesday in the evening rather late, 
about eight or nine o’clock; does not think he was there any other 
time during the day; that he did not go to the office on 

28 Thursday; that Mrs. Wheate was not out of bed during that 
day ; does not know whether Dr. Hunter was there that day 

or not; thinks he was there once on Friday; Dr. Hunter was there 
on Saturday; does not seem to know much about when he was there 
on Monday and Tuesday; he is not sure whether Dr. Hunter (used 
an instrument on Thursday or not; all he knows is that he used the 
instrument twice; that he gets confused about the particular days); 
then (states) that it was not Thursday the douche was used, but on 
Saturday; finally testified that the doctor performed an operation 
on Wednesday or Thursday and another one on Saturday. Then 
the following occurred: 

Q. Which did he perform on Wednesday or Thursday? A. It 
was either Wednesday or Thursday when 1 came home and he 
asked me if the afterbirth had come, after he was—I told him I did 
not know whether it had or not, he had used his hand and he was 
packing his finger nails to see what he had on his finger nails; he 
gave it to me and told me to burn it up in the furnace. 

Q. And you do not know when that was? A. That was Wednes¬ 
day, I think, or Thursday; 1 am not sure, either one of those days. 
Either Wednesdav or Thursday. 

Q. Wednesday or Thursday, which? A. I cannot state whether 
it was Wednesday or Thursday, 1 think it was Wednesday. 

■Q. You testified that on Wednesday you burned up the fetus; is 
that correct? A. What, 

Q. You testified that on Wednesday you have burned up the 
fetus, is that correct; A. I sav Wednesday or Thursday; I have 
gotten mixed myself; either Wednesday or Thursday. That on 
Saturday the doctor used a long instrument which looked like a 
pair of scissors. Witness is sure of that; witness stood by and 
watched the operation. That the instrument is hard to de- 

29 scribe and cannot tell much alwjut it; that witness was in 
the room when the doctor used the instrument; that he 

could not see what the doctor was doing; that the doctor did not 
use any gauze and did not pack his wife; that he had a sort of 
hose and put something in the water (and injected in plaintiff that 
came out green); used that on his wife; that he used the instru¬ 
ment at first and gave the douche afterwards; that was on the day 
after the instrument was used Saturday and thinks douche was used 
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on Sunday if lie remembers right. That the doctor used 
dU an instrument on Wednesday or Thursday; that the liquid 

the doctor used was not purple in color hut was green or a 
greenish color; does not know what it was; does not know what 
bichloride of mercury tablets are; did not see the water until after 
it came out of his wife. Witness does not know what was done by 
. hunter when lie used the instrument; witness stated the steel 
instrument looking like a pair of scissors was used on Saturday* 
the doctor used an instrument on Wednesday or Thursday but wit¬ 
ness did not see the instrument plainly but after a speculum was 
described to him by counsel, witness stated he was positive it was 
not a speculum; witness explained that he “went through a living 
hell, and so cannot remember every little detail that happened- 
does not know whether it was a speculum or what it was 

Witness then testified that he did not hear all of the conversation 
bad on Sunday, the day the abortion was performed, between his 
wile and I)r. Hunter; that at the time he went there he did not know 
where he was going; that on this occasion his wife told him that 
they were going to take a walk; that he did not know where they 
were going to walk to; does not knew whether his wife told him at 
any time that she wanted him to go to I)r. Hunter’s with her- denies 
that she told him they were going to Dr. Hunter’s when they met 
at 14th and P Streets; but states that she told him on Saturday 
night or Sunday morning that he. Dr. Hunter, would not do any¬ 
thing for her unless her husband was present; that his wife had 
consulted Dr. Hunter about her condition, but not about an abor¬ 
tion; but that he did not have any idea when he met her at 14th 
and P Streets that they were going to see Dr. Hunter; that 
31 witness is not in the habit of promenading up and down P 
Street ; that when they entered the doctor’s office he made no 
objection to going; that he heard a portion of the conversation be¬ 
tween Dr. Hunter and his wife; that the reason he did not hear it 
all was because he was*angry; that he was so angry he had to go 
out because he was frantic; that he stayed in the doctor’s office and 
watched him perform the operation upon his wife; that after they 
lpft the doctoi s office (omitted) his wife walked to the seven hun¬ 
dred block on Hobart Street; that his wife fait faint but wanted to 
walk; that when he met his wife he did not ask where thev were 
going but thought they were going for a walk; that he never asked 
any questions about where they were going; that lie did not go to 
Dr. Hunter’s office for the purpose of having an abortion performed- 
that he walked up the steps to Dr. Hunter’s oflice, listened to the 
conversation between Dr. Hunter and his wife and saw the abortion 
performed; that when they got home he administered that medi¬ 
cine to his wife prescribed by Dr. Hunter; gave her the quinine and 
bathed her feet in mustard water; does not now that that was done 
for the purpose of assisting the abortion; that he did not know why 
the doctor ordered it; that he gave his wife quinine one time; does 
not remember how much lie gave her; does not remember how much 
was ordered; does not remember where he got the quinine. 

3—3859a 
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That lie doe? not know why lie did not insist upon his wife going 

oo t ?. Dr - Coblentz ; that he never talked to Dr. Coblentz about 

61 this ease; that he did not tell Dr. Coblentz about the condi- 

tion of his wife before going to see Dr. Hunter; that he never 
bought any medicine for Mrs. Wheate prior to her going to see 
Di. Hunter and that his wife never took any medicine before going 
to see Dr. Hunter to his knowledge; that lie does not know if Mrs 
Wheate was pregnant more than three times; hard to remember* 
does not even know the three times. 

On re-direct examination he testified that Dr. Hunter did not give 
any instruction as to how she should go home; that he did not 
give any instructions as to the care she should observe. 

i ll P° n D r* T* Cook was produced as a witness on 

behalf of the plaintiff and after being duly sworn testified as follows: 

I hat he is a physician, practicing medicine in the District of 
olumbia with offices at 1424 K St., N. \V., and is acquainted with 
| earl L. W lieate and James C. Wheate and that he was called to the 
VV heate residence about noon January lltli, 1920; was called bv Mrs. 
Klein; that he attended Mrs. Wheate, found her very ill and he ad- 
\ ised a consultation; that Dr. Hunter had been attending her up 
to that time but had been discharged; that witness then took charge 
of the patient. That witness did not make an internal examination 
Sp in £ by Mrs. \\ heate’s symptoms, high fevers, sweats, chills, 
abdominal pains and vaginal discharge; that symptoms indicated 
there had been some inflam-ation or something done to the uterus; 

that witness could not tell from observation of the patient what 
S3 had caused this inflammation; that witness thereupon called 
in Dr. W lute and after consultation decided it was necessarv 
to operate upon the patient for curreting uterus, cleaning of the 
womb, that witness gave the anaesthetic at the time the operation w T as 
performed; that when witness was called in patient was suffering 
with fever; that witness determined, from historv of the case and 
symptoms that trouble was with the uterus and after that determined 
that she was suffering with asceptic poisoning and was verv much 
infected; that she was very ill; that her tongue was heavily coated 
her heart very weak and rapid and pulse verv high; that he does not 
remember how high; that patient was taken to George Washington 
Hospital, and there given an anaesthetic and the curretage, scraping 
of the womb, was performed: that w’itness first saw* patient around 
about noon and the operation was performed that evening about six 
or seven o’clock; witness thinks that besides himself and Dr. White 
Dr. W hites assistant was present; that he does not know what was 
found by the operation but was told later; that he visited the patient 
that night; that she w*as just reacting from the anaesthetic then* that 
he saw her several times after that; that she was in the condition 
each time he saw* her of one having asceptic poisoning, high tempera¬ 
ture and chills; that he does not remember how long this condition 
lasted; that Dr. W lute took charge of the case then, after the opera¬ 
tion, but that both Dr. White and the witness were seeing her off 
and on; that witness’s recollection is that he visited her for a month 
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to six weeks; that witness has seen Mrs. Wheate once since she left 
the hospital; that at that time she was at the home of a friend or 
relative on Fourteenth Street and was progressing very nicely; 
34 that during the period which she was in the hospital it was 
necessary that Mrs. Wheate should have a nurse during the 
night and day; that while in the hospital she was given supportive 
treatments, some transfusions, salt seline solutions, serums, hot stim¬ 
ulants, and such things; that witness was not present when the trans¬ 
fusions were made; 



Thereupon illiam A. Boyd was produced as a witness on behalf 
of the plaintiff and after being duly sworn testified as follows: 

That he had been brought there by subpoena duces tecum and he 
produced certain prescriptions made out on Dr. Hunter’s blanks; 
he could only identify one prescription as having been filled and de¬ 
livered to Mr. Wheate; he knew that was delivered to Mr. Wheate 
because it hud Mr. Wheate s name on the back of it in the hand¬ 
writing of one of his clerks. 

Thereupon witness identified a bottle of liquid which had come 
from his place by the label and facsimile of the signature of the 
witness; that one of the prescriptions and the contents of the bottle 
were identical and is an additional prescription to the one identified 
by the name of Mr. A\ heate on the back. Witness testified that these 
prescriptions were dated Jan. 8. 1020 and Jan. 11, 1920; that one 
is a prescription known as liquid antedyne and the other is a com¬ 
pound known as benzethymel and elizir of pairpeptic. 

35 Thereupon plaintiff produced as a witness Edith Frances 
Johns, who after being duly sworn, testified as follows: 

That she lives at 2528 14th Street, Apt. 301 ; that she is a registered 
nurse by occupation and was engaged in such business in January 
and February, 1020; that she took charge of Mrs. Wheate at George 
Washington Hospital the first part of January, 1020; that she had 
no records at all but that the hospital kept all records of patients; 
that her memory is that she had charge of Mrs. Wheate about three 
weeks; that when she arrived at the hospital Mrs. Wheate was In the 
operating room; that she did not see her until after the operation; 
that Mrs. Wheate was then very ill; that her temperature was very 
high, running from 104 to 105 the entire time I was there; that her 
pulse was high according to the temperature and the patient was 
suffering from infection. 

Whereupon the following occurred: 

Mr. Smith: It would strike me that the proper method of proving 
this would be by the record of the hospital, not the memory of the 
nurse. The nurse has testified that there is a record. 

The Court: That is not conclusive. 

Mr. Smith: It is the best evidence. 

The Court: No, it is not the best evidence. I do not think this 
comes within that rule. The other may be more satisfactory and you 
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may have it eventually, but T cannot exclude testimony from recol¬ 
lection. You may have an exception if you wish. 

Mr. Smith: Yes, I will note an exception. 

36 That she does not know to what extent the patient was in¬ 

fected; that she does not remember the instructions given 
by Dr. hite, but that she had followed Dr. White s instructions: 
that witness kept a chart which is probably at the hospital, at least 
it is not in her possession: that she does not remember tlie treatment 
Mrs. Wheate was given except some antiseptic douches; that she does 
not know anything about the transfusions of blood. 


Thereupon plaintiff produced as a witness Catherine Swart, who 
after being duly sworn, testified as follows: 

That she resides at 1004 Massachusetts Avenue; that she is a 
trained nurse by occupation and has been for nine years; that in the 
early part of 1020, she nursed Mrs. Wheate; that she does not re¬ 
member the exact date but thinks it was some time during the month 
ot January; that she was with Mrs. Wheate sonic three or four weeks 
and Mrs. \\ heate was at that time suffering with symptoms of in¬ 
fection; that as well as she can remember her temperature was 104 
to 105; does not remember condition of patient s heart, but patient 
appeared to he very weak; that witness was a night nurse and night 
nurses do not give any treatments; that witness was supposed to take 
her temperature which she did during the night: that the doctor who 
treated Mrs. Wheate in the hospital was Dr. White. 


M hereupon plaintiff produced as witness, Mrs. Violet 
Geraci who after being duly sworn, testified as follows: That 
she resides at 1309-14th Street, and is a sister of the plaintiff in this 
cause; and then the following occurred: 


Q State whether or not you were at her home about January oth, 
1920, and if so how you happened to go and what was the condition 
of Mrs. \\ heate at the time you went there? A. 1 saw my sister on 
Sunday and she told me what she was going to do and I went out 
there Sunday morning, in the morning, and she was feeling so bad, 
and in the evening she began to get worse; I left her, and I said, 
‘lister, I have to go home. I went home on Mondav night, and 
Tuesday 1 got a telephone call and went out there earlv Tuesday 
morning. 


that she found Mrs. Wheate flowing badly; that Mrs. Wheate would 
lay down and get up: that witness stayed all night; that witness and 
Mr. Wheate were up nearly all night; that on Wednesday Mrs. 
V heate was in constant pain and Wednesday night about nine o’clock 
the fetus was born; that the pains Mrs. Wheate was suffering were 
labor pains; does not remember whether Dr. Hunter was at Mrs. 
Wheate's home on Monday or Tuesday; that she remembers calling 
him Wednesday two or three time-; that Dr. Hunter got there about 
one-half hour after the birth of the fetus; that witness did not give 
Mrs. Wheate any medicine nor administer any treatment; except 
waiting upon her; that Mrs. Wheate did not take any nourishment 
so far as witness remembers; that witness went home about midnight 
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On cross examination witness testified that she saw Mrs. Wheate, 
on the Sunday the abortion was performed, at her mother’s; 
*10 that Mrs. \\ lieate told 1 ler that she was going to Dr. Hunter 
to have the abortion performed; that Mrs. Wheate’s mother 
was not present; that no one was present at this time except Mrs. 
Wheate and the witness; that Mrs. Wheate left her mother’s, which 
was on Fourteenth Street between R and S Streets, and went to Or. 
Hunter’s; that witness went to Mrs. Wheate’s home on Monday at the 
request of Mrs.W lieate which request was made on Sunday; that Mrs. 
\\ heate was up and about; that on Wednesday evening the fetus was 
horn, but the witness was not in the room at the time; that witness 
was in the room after the fetus was born and before Dr. Hunter ar¬ 
rived; that she was also in the room lief ore the birth of the fetus; that 
she must have left the room as Dr. Hunter was coming up the steps 
before the fetus was born; that witness was not there when the fetus 
was born; does not remember what time the doctor got there the first 
time on Wednesday; that witness stayed all night Tuesday and was 
there all day Wednesday; thinks Dr. Hunter was at the Wheate home 
twice on Wednesday; does not remember the first time he came; 
♦hinks it was later than nine o'clock when Dr. Hunter arrived at the 
M heate home on Wednesday night; that she left Mrs. Wheate’s room 
when Dr. Hunter came up the steps; does not know what time she 
left the room; that she went out and went into another room; does 
not know how long she stayed in that room; guesses it was fifteen or 
twenty minutes; that at the time Dr. Hunter came Mrs. Wheate was 
in labor; does not know how long after Dr. Hunter left fetus was 
born; that she saw Dr. Hunter go out; does not remember whether it 
was dark or not; that she went into Mrs. Wheate’s room right after 
the doctor left and stayed in the room until midnight Wednesday; 
that the fetus was not born while she was in the room; that 

41 witness left the room just More the fetus was born; that she 
heard the doctor come in before the fetus was horn; witness 

testified that she left the room as the doctor came up the steps and 
after he left she went back and stayed until twelve o’clock; that fetus 
was horn after that first visit of Dr. Hunter’s. 

The witness finally testified that she left the room because she 
could not stand seeing Mrs. Wheate in such pain but came back 
after the fetus was born ; that the fetus was removed after Dr. Hun¬ 
ter came; that she saw Mr. Wheate carry the fetus out; witness first 
testified that she phoned Dr. Hunter on Wednesday evening, then 
explained that she sent some one to call him up and that was in the 
evening after his first visit and before the birth of the fetus; that 
he was phoned for afterwards as he did not come in response to the 
first call; does not remember when the first phone call was sent in 
after his first visit on Wednesday; does not know whether it was 
daylight or not; knows that he was called after he had been there 
in the evening and she was worse; that she had heard of 

42 Mrs. Wheate having one miscarriage prior to this, a long 
time ago from Mrs. Wheate; does not know when that oc¬ 
curred; and then the following occurred: 
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Q. Did Mrs. Wheate ever talk to you prior to this time about hav- 
ing abortions performed? A. No. 

Q. She never said anything to you about it ? A. No 

W ton never heard her discuss it? A. No. 

that she has called upon Mrs. Wheate three or four times a week 
smee her return home, and stays there most of the day: that she 
has never seen the washwoman, but has only been told about it 
Witness spent her time during the labor period in the second floor 
front room; that she was there when she saw the doctor goin<- back- 
wd ^foward between Mrs. Wheate’s room and the'batlf room• 
that Mrs. Vi heate occupied the back room on the second floor at that 
time. 

43 In re-direct examination witness testified that Mrs. Wheats 
., told her °n Sunday that she was going to see Dr Hunter at 
that time; that Mrs. Wheate told witness that" he was going to have 
an abortion performed; that the reason she was goin- to do this 
was that Mr. Wheate’s health was bad and she was afraid the child 
would not be right; that Mrs. Wheate had already been to see Dr 
Hunter and he told her to come back Sunday evening; that she does 
not remember the time of the first visit of Dr. Hunter on Wednes¬ 
day but thinks it was about four o’clock; that his second visit was 
about an hour after the fetus was born; that she always went into 
the room with Dr. Hunter and left soon afterwards, except the time 
he went in there after the birth of the fetus; that on the occasions 
of her visits to the room with Dr. Hunter he talked very low and 
“nferstend what he said; that he would talk to Mr 
VVhcate , that on the occasion of the former miscarriage, Mrs Wheate 
stated that she thought something was the matter with her and the 
next time she said she was all right. 

That the second floor of the Wheate home has two front rooms 
a small one and a larger one, there is a small hall way and then 
her sisters room, and the bath room is at the head of the steps 
In re-cross examination witness testified that she went in with 
Dr. Hunter on the occasion of that first visit; that when the doctor 
made lus first visit on \\ ednesday she went into the room with him 
but was not there when the fetus was born. She then testified that 
the first time the doctor came was early in the evenin'- and that 

44 of e n e H ln, t ° ',°r r h " -as the second vish 

?l ?f; H f unter tll!l ! she ,leartl him coming up the steps and 
that the fetus was then born and that she was not in the room 

the hfrth oMh h f 0t . S '? f .“ le r T m ' ,0Ssibly tive ,,,inutes before 
the birth of the fetus took place; that she stayed in the room a few 

Z n ZY%\ Dr - , Hunt " f r T ed T his first ' isi( >"“<< law him to 
the door Then she went back and stayed the rest of the evenin'- • 

that she left before the child was born because (plaintiff) was suf- 

fenng terribly; that as soon as the birth had taken place she went 

back into the room and stayed there until she heard the doctor come • 

that the birth had started before she left the room. ’ 
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Thereupon Mrs. Mellissa Nicholson was produced as a witness 
on bell alt ot the plaintiii and alter being duly sworn testified as 
follows: 

That she resides at 4901 Conduit Road; that she is a sister-in-law 
of Mrs. Wheate, married her brother; that she visited Mrs. Wheate’s 
home on January 5th, 19*20; that she went there on Monday morn¬ 
ing and Mrs. Wheate seemed ill, although she was up walking 
around; that she would lay down and get up and seemed to be suffer¬ 
ing a little; that she (was compelled to go) to bed Monday evening 
before the witness left; that she was expecting childbirth; that she 
was there again on Tuesday, that she got there Tuesday about 10.30 
and stayed until until eleven o'clock that night; that Mrs. Wheate 
was quite ill and suffering considerably; that she next saw Mrs. 
Wheat Wednesday morning; that witness arrived there about ten 
o’clock and stayed until twelve or twelve-thirty that night; that Mrs. 
Wheate was suffering all day long and that about 9.30 the birth 
occurred and Mrs. Wheate was suffering with labor pains, 

45 the same sort of pains she was suffering with on Monday and 
Tuesday (only a great deal more) ; that witness was there at 

the time of the birth, she and Mr. Wheate; that Dr. Hunter was 
there on Monday, Tuesday and Wednesday; thinks he was there in 
the afternoon on Monday, but does not remember the exact time; 
that on Monday I)r. Hunter used some kind of an instrument; that 
the witness was in the room at the time the instrument was used 
upon Mrs. Wheate; (that the instrument looked like a glove 
stretcher) ; That she heard Mrs. Wheate moan (as the instrument 
was being used); that after the instrument was used Mrs. Wheate 
quieted down Dr. Hutner then went into the bath room; does not 
remember what Dr. Hunter did after that except that he talked with 
Mr. Wheate; that after the birth the doctor told witness to use 
douches and give Mrs. Wheat liquid and no heavy food and*her 
medicine; does not remember whether Mrs. Wheate took any 
medicine on Monday or Tuesday or not; that Mrs. Wheate took 
very little nourishment on Monday, Tuesday, and Wednesday. Wit¬ 
ness thinks that Mrs. Wheate was supposed to drink a good deal of 
water but did not do so; that she did drink a great deal of ginger 
ale; that Dr. Hunter did give some instructions at the time as to 
what nourishment should be given Mrs. W heate and said that ginger 
ale was all right; that the witness was at the Wheate home again on 
Thursday; that Dr. Hunter was there on Wednesday between nine 
and ten o’clock and he was there on Wednesday morning; that she 
is not sure that he was there on Wednesday morning or W ednesday 
afternoon but knows that he was there early and that he was there 
again at night; witness testified that furthermore she did not re¬ 
member whether he was there at all. That on W ednesday morning 
Mrs. Wheate’s sister and witness l>oth got there at the same time, 
and remained all day Wednesday and Wednesday night Mrs. 

46 WTieate’s mother came; that at the time of the birth of the 
fetus, witness and Mr. W'heate were in the room; that Dr. 

Hunter was not there, but came afterwards; witness could not state 
how long; that the fetus was left until Dr. Hunter arrived; thinks 
Mr. W T heate took the fetus; that they did nothing after the birth 
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until Dr. Hunter arrived; that upon his arrival he said it was all 
right, gave her a douche and then said “It is perfectly all right/’ 
and does not knew whether he gave her any medicine or not; that 
bichloride of mercury tablets were used in the douche; noticed Dr. 
Hunter put some medicine in the water; that after the douche the 
water showed traces of blood; that there was nothing else done by 
him that night; that the doctor left no instructions with witness; 
that the doctor was there again on Thursday morning; does not 
know how long Dr. Hunter stayed Wednesday night; does not know 
how many times Dr. Hunter was there on Thursday; that she was 
present when Dr. Hunter saw Mrs. Wheate; that she did not see him 
do anything on Thursday; that he did not take her temperature or 
pulse on this visit; that lie did not make any examination of the 
patient; that he used an instrument on Monday and Tuesday, that 
on Thursday Dr. Hunter did not do anything hut was there on 
Friday; that on Friday he gave another douche; that on Friday he 
used an instrument, that there were no blood stains in the water 
used in the douche; that witness is not sure if Dr. Hunter saw Mrs. 
Wheate on Saturday or not; that witness did not arrive at the 
Wheate home until seven o’clock Saturday night; that at that time 
Mrs. Wheate was delirious; that she had no flow; that witness gave 
Mrs. Wheate a sponge bath; that her mouth was swollen and 

47 her lips hung down, covered with fever blisters, and her 
tongue was thick; that witness washed Mrs. Wheate’s tongue 

with a cloth; that Mrs. Wheate’s tongue was so bad she could hardly 
swallow egg and orange juice fixed for her by witness, when it was 
forced in her mouth by witness; that witness did not see Mrs. Wheate 
again until Sunday night at the hospital; that witness did not think 
Mrs. Wheate would live; that there were two transfusions of blood; 
that witness gave blood for one transfusion, and witness’s husband 
gave the blood for the other one; that the transfusion was made by 
Dr. White; that during the week before Mrs. Wheate went to the 
hospital, she complained that there was something the matter with 
her left toe; that on Saturday night it was very sore, that being the 
night before she went to the hospital; that when witness touched the 
foot and ankle while bathing Mrs. Wheate on Saturday before she 
went to the hospital, Mrs. Wheat screamed; that Mrs. Wheate’s health 
prior to this illness was perfect; that she now has considerable trouble 
with her limb; that it swells and she cannot walk a long distance on 
it; that after she left the hospital she went to her mother’s; that she 
stayed at her mother’s a month or six weeks and had a nurse while 
she was there; that when she went to her own home she was very 
weak and could hardly do anything; that since her return to her 
home she has not been able to do any very hard work; that prior to 
her illness she was an excellent housekeeper; that prior to this illness 
she had no domestic help; that she now has a washwoman to help 
her wash; that witness lias helped her since she has been home; 
that witness had a conversation with Dr. Hunter at his office on P 
Street while Mrs. Wheate was in the hospital, and that she 

48 told him that Mr. Wheate was threatening to sue; that Mrs. 
Wheate did not want to sue him; that witness asked Dr. 

4—3859a 
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Hunter what he could do; that Dr. Hunter said “I can’t do any¬ 
thing; what can I do?” That Dr. Hunter seemed very much scared 
and said “The only thing that will save me from the penitentiary 
and ruin is for Mrs. Wheate to give me a written statement that she 
had fooled with herself and caused this trouble;” that Dr. Hunter 
said Mr. Wheate could take every dollar he had, and then said “I 
own my home, it is not fully paid for, and I own my automobile, 
and have very small cash money, but he can ruin me; if you will 
get me this written statement from her, if she don’t wish to prosecute 
me, then, that is all that will save me;” that witness tried to get a 
w'ritten statement from Mrs. Wheate but she was too ill to write it; 
that witness telephoned Dr. Hunter and said “Doctor, I can’t get 
the statement, Mrs. Wheate is very ill and cannot write it,” That 
the doctor said “Oh! don’t talk to me over the phone, come to see 
me.” That witness told him she would get the statement when she 
could and bring it to him; that Mrs. Wheate has one boy about 
thirteen years old and one child that she lost; that she had known 
Mrs. Wheate for about seven years; that she has no knowledge of 
any previous miscarriage of Mrs. Wheate; that Mrs. Wheate never 
told witness that she ever attempted to perform an aborption upon 
herself; that on another occasion while Dr. Hunter was attending 
Mrs. Wheate he stated that the case was the most stubborn one he 
had ever treated; that on one occasion while Dr. Hunter was treating 
Mrs. Wheate he asked witness if she thought Mrs. Wheate could 
keep a secret whatever happened, and witness said she thought Mrs. 

Wheate would do w hat w’as right. 

49 On cross examination witness testified that she went to 

Mrs. Wheate’s home on January 5th, because Mrs. Wheate 
had been to her house on the Sunday before and asked her to come 
over; that on that occasion Mrs. Wheate told her what she was going 
to do; that there was no one else present at that conversation; that 
she told the witness that she was going to Dr. Hunter and have an 
abortion performed; that she and Mr. Wheate were present at the 
time the fetus was born. That Mrs. Geraci and her mother w’ere in 
the bath room; and that they were l>oth upstairs in Mrs. Wheate’s 
room when the doctor came; that Mrs. Geraci and her mother were 
both in the room at the time Dr. Hunter came and stood there until 
Dr. Hunter finished whatever he was doing; that Mrs. Geraci and 
her mother and Mr. Wheate w’ere present when the doctor gave Mrs. 
Wheate a douche; that Mrs. Geraci was in the room when Dr. Hunter 
came but Mrs. Geraci had become so nervous that she had gone out 
of the room and witness does not know’ whether she was in the room 
when Dr. Hunter used the instrument; that Dr. Hunter advised the 
use of a douche frequently after the birth of the fetus and that same 
was done; that the douche w T as administered three or four times a 
day; that sometimes larsol and sometimes bichloride of mercury was 
used, but that they always used some antiseptic; that these were the 
instructions of the doctor; that she does not remember when she had 
the conversation in the Wheate home with Dr. Hunter but thinks 
it was after the birth; thinks it must have been Friday; that she 
went to the Doctor’s office after Mrs. Wheate w’as in the hospital and 
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Mr. Wheate and the doctors were talking about her condition and 
neglect and were talking about a suit, but does not know how long 
after; that she went to see Dr. Hunter at the suggestion of 

50 Mrs. Wheate; that she spoke to Dr. Hunter at the Court House 
a day or two before this case came to trial; denies that she 

told him he had better pay up; but states that she asked him why he 
allowed this case to come to Court. 

Whereupon Mrs. Constance Kline was produced as a witness for 
the plaintiff and after being duly sworn testified as follows: 

That she lives at 4104 5th Street and is a first cousin of Mrs. 
Wheate’s; that she was in Mrs. Wheate's home the early part of Jan¬ 
uary but does not remember the exact date; that the first time she 
was there was on Monday night about seven o’clock; that at that time 
Mrs. Wheate seemed to be suffering some pain; that she was there 
again about ten o’clock Sunday morning following; that at that 
time Mrs. Wheate was verv ill and delirious; Dr. Hunter came in 
while she was there about four o’clock that afternoon; that he did 
not make any examination; that he asked how she was feeling we 
were standing there and he asked us, and if she seemed to be suffer¬ 
ing any pain; that he was told that she seemed to be suffering and 
that off and on she would make a terrible face, and he ordered some 
hot water and went out to his machine; that he took the hot water 
and put some tablets in it, then put an instrument in the hot water 
bag and used it; that it was a long silver instrument but witness did 
not know what it was; that he gave Mrs. Wheate a douche with it; 
that he carried it into the house in his coat sleeve; that he put the 
water in the bottle, took the instrument out of his coat sleeve and at¬ 
tached it to the bottle; that he used bichloride of mercury 

51 tablets in the water; that when Dr. Hunter finished with the 
douche, he said “Why, she is all right,” and he started to go 

and Mrs. Wheate’s mother called Dr. Hunter’s attention to Mrs. 
Wheate’s tongue; that he examined Mrs. Wheate’s tongue at that 
time; that Mrs. Wheate seemed to be delirious and they had some 
trouble getting her to show her tongue; that witness gave Mrs. 
Wheate a little lamb broth about twelve o’clock; that she told Dr. 
Hunter what she had given her, and Dr. Hunter said “You know 
what happens when you put a lot of coal on a fire nearly out, it 
usually puts it out, don’t it;” that he told her not. to give her any 
i more; that witness found Mrs. Wheate’s mouth stuck together from 
corner to corner, and witness took a cloth and mopped her mouth 
open enough to get her lips apart; that there was just one tiny place 
in the middle of her mouth she was breathing through; that witness 
cleaned Mrs. Wheate’s teeth; that her teeth had a heavy coating of 
something on them; witness didn't know what the coating was; that 
when witness opened Mrs. Wheate’s mouth her lips turned wrong 
side out; that her tongue was thick and coated and it was all colors 
and had great cracks on it; it looked like one could take a knife and 
slice it off; that Mrs. Wheate’s mother called the doctor’s attention 
to the condition of Mrs. Wheate’s mouth; that Dr. Hunter made no 
comment about the condition of Mrs. Wheate’s tongue; that Dr. 
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Hunter told witness not to give her any more nourishment and he 
then gave a prescription; that she does not know whether the pre¬ 
scription was tilled or not; that I)r. Hunter did not come any more; 
that she does not think Dr. Hunter sterilized either his hands or 
the instrument before he used it, but is not sure about his hands but 
knows he did not sterilize the instrument; that Dr. Hunter 

52 only stayed about twenty minutes on this occasion and that 
Dr. Hunter patted Mrs. Wheate on the shoulder as he was 

leaving the last time, and said “5 on are getting along all right, 
little girl, and 1 will see you again tomorrow.” That witness tried 
to have a conversation with Dr. Hunter but he would not look at her 
and would not speak to her: that he seemed suspicious; that witness 
followed Dr. Hunter around and down stairs: that he would not talk 
to her: that when Dr. Hunter was about to go away, witness stepped 
to the front door and attempted to hold Dr. Hunter’s coat, and wit¬ 
ness asked him what he thought of Mrs. M heate's case; that Dr. 
Hunter did not answer for a long time, and witness then asked if he 
didn't think Mrs. Wheate's ease an unusual one; that after some 
time. Dr. Hunter said to witness “W ell, it is not usual; I am doing 
evervthing for her that I do for anyone else and everything 1 do 
works exactly backwards; witness then asked if a nurse should not 
be had; that Dr. Hunter replied ‘‘Well, a nurse is all right if you 
want one. but it isn't necessary." That he made no suggestion of 
calling in another physician to assist him so far as the witness 
knows; that at Mr. Wheat'e request she called Dr. Cook and he came 
ir. about twenty minutes: does not remember what time of the day 
this oeeuried: that Dr. Cook made a casual examination, then he 
examined her thoroughly; that Dr. Cook called in Dr. W bite and 
Dr. White came: that she was not in the room when Dr. White ar¬ 
rived: that shortly after Dr. White left an ambulance was called and 
Mrs. Wheate was taken to Oeorge Washington Hospital; that it was 
just getting dusk when she was taken to the hospital; that 

53 witness saw Mrs. Wheate in the hospital; thinks she visited 
the hospital twice. That prior to this illness Mrs. \\ heate's 

health was very good; that she did not have any domestic help prior 
to her illness; that she did all her own work, including her laundry: 
that she was a good housekeeper: that her health is not very good 
at the present time; could not sav how long Mrs. Wheate was in the 
hospital. 

On cross examination witness testified that she arrived at Mrs. 
Whea + e’s home Monday evening about seven o'clock: that she was in 
the habit of going there often: that she did not know anything 
about what had occurred ; that she called Mrs. Wheate's brother and 
her sister-in-law, on the phone and Mrs. Nicholson told her they 
were over at Pearl's: that she was sick; that after she arrived she 
talked with Mrs. Wheate: that Mrs. Wheate told her she was suffer¬ 
ing with a miscarriage: that she does not remember whether Mrs. 
Wheate told what cause- it or not; that they were sitting around 
laughing and talking: that she did not see her again until the fol¬ 
lowing Sunday; that she got there about 10:30; that she stayed 
until after Mrs. Wheate was taken to the hospital; that Dr. Hunter 
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arrived about four o'clock that afternoon; that she does not remem¬ 
ber when she phoned for Dr. Cook, but she called him after Dr. 
Hunter left; that nothing was said to Dr. Hunter in her presence 
about his services being no longer required; that the instrument Dr. 
Hunter brought into the house was attached to a douche bag for 
the purpose of giving Mrs. Wheate a douche; that Mrs. Wheate 
never told witness that she had committed an abortion upon herself; 
that Mr. Geiger (one of the defendant's attorneys) in December, 
DV20, came to see her at her home; that she did not tell Mr. Geiger 
that Mrs. Wheate had committee an abortion upon herself; 

54 that witness did not tell Mr. Geiger that Mr. Wheate did not 
provide proper eare for his wife during this illness; that Mr. 

Geiger called at her home twice; that witness did not tell Mr. Geiger 
that Mrs. \\ heate had told Dr. Cook that she had performed an 
abortion on herself; when asked if she did not tell Mr. Geiger that 
Mrs. \\ heate told her she did not want any more children because 
her husband was old and could not support them and that for this 
reason she had committed the abortion upon herself, witness replied 
that she did not remember such a conversation, and that she did not 
tell Mr. Geiger that; that during neither the conversation had with 
Mr. Geiger at witness's home on Dee. 20, 1920 nor Jan. 28, 1921, 
did witness tell Mr. Geiger that Mrs. Wheate was in the habit of per¬ 
forming abortions upon herself and that she had warned her 
against it. 

Whereupon Charles 8. White was called as a witness on behalf 
of the plaintiff and after being duly sworn testified as follows; 

That he is a surgeon practicing in the District of Columbia and 
has been practicing since 189.8; that he was called in to attend Mrs. 
Wheate about Jan. 11. 1920. 

Witness testified that he was called to see Mrs. Wheate at the 
instance of Dr. Cook and found her with a very high fever, some 
hemorrhage of the uterus or womb as it is called, and in a very 
ill and desperate condition; that Mrs. Wheate was sent to the 
George Washington Hospital that afternoon where the womb was 
scraped and the remains of her pregnancy removed; that they took 
a culture from the uterus to find out if any infection was present; 
that an infection was present and blood poisoning developed; 

55 that Mrs. Wheate was confined to the hospital for six weeks 
and during that time it was necessary to give her antitoxin 

and blood transfusions; that she was critically ill several weeks and 
finally recovered, with a complication due to an infection in the 
left leg known as flavitis; that witness has not seen Mrs. Wheate 
from that time until very recently once or twice; that he has not 
examined her within the past year and a half; that after the scrap¬ 
ing of the uterus they used a germicide and anticeptic to disinfect 
it; used stimulants, salt solutions, anti-toxin and human blood; 
that treatment extended over a period of about six weeks; that they 
removed from tho uterus the remains of her pregnancy what is 
ordinarily called “after-birth” which had undergone some decom- 
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position—some rotting process; that an ordinary skilled physician 
would not purposely leave anything of that sort "in the uterus; that 
symptoms would indicate that something had been left there. 

That at the time he made the examination he was of the opinion 
that she was suffering from an infection of the uterus which had 
developed into blood poisoning; that witness did not think Mrs. 
Wheate would recover when he first saw her; and did not entertain 
much hope of her getting well for several weeks; that the infection 
in the limb affected the entire limb, witness would say, from the 
hip down; that there was swelling and heaviness; that the trouble 
with the limb resulted from the infection of the uterus; that when 
Mrs. W heate went to the hospital she had a very high temperature 
which kept up several degrees most of the time she was there; that 
she had a rapid pulse with a certain amount of anemia and 

56 chills at intervals; that she presented the picture of a person 
very ill with a high fever; that by taking some blood out of 

her arm it was found that the same germ was present that we found 
in the uterus, showing that she had blood poisoning; that her fever 
was the result of the condition of the uterus. The doctor of his 
own knowledge could not trace this condition to any particular time 
in the past from his own knowledge; that this condition came as 
the result of an abortion or miscarriage, a premature childbirth; 
that it might come otherwise hut not spontaneously, not naturally; 
that in this case it could not have come otherwise; the doctor could 
* \ le uitel\ ho\A many times he visited the patient at the 

hospital, some days four times, usually once or twice a day; that she 
was there about six weeks; that she left the hospital and went up on 
Fourteenth Street and the witness saw her there once; that at that, 
time she was able to he up and around; that she had a little trouble 
with her leg, but her temperature was normal and she was 

57 what might he called convalescent. That he has seen her 
once since then but did not examine her; and then the fol¬ 
lowing occurred: 

Q. Now a patient with an affliction such as she had at that time, 
would the patient be permanently injured? A. She will have a 
permanent injury so far as that leg is concerned, it will ho per¬ 
manently enlarged and heavy on walking about or any great activity. 

Q. M ill she he subject to pain? A. W ell, the pain of the heaviness 
and swelling of the leg and discomfort, I would hardly call it a 
severe pain—discomfort. 

Q. Would she suffer any other ill effects from it ? A. It is prob¬ 
able. of course, but 1 do not know anything in particular. 

Q W ill it affect her nervous temperament, I mean nervous con¬ 
ditions? A. I think any protracted illness may affect the nervous 
temperament of an individual. 

Q. State whether or not the illness would have had anything to 
do with the hair of the head. A. Well, the hair often ' falls "out 
after high fevers, high temperatures. 
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that witness does not know whether the patient’s hair fell out in 
this ease or not, that if the abortion or miscarriage in this case had 
a natural one and the ordinary skill of a physician had 
58 been exercised it would be possible under some circumstances 
for witness to have found patient in the condition in which 
he found her; that the condition of Mrs. Wheate would have been 
apparent to most any surgeon or physician who practices obstetrics; 
that the condition of blood poisoning witness found usually takes 
a lapse of several days to produce; that as ordinary physician in 
regular attendance should have discovered the condition in a couple 
of days before witness’s visit. 

On cross examination witness testified that he had no way of tell¬ 
ing how long or when the fever Mrs. Wheate was suffering with had 
developed without asking the patient questions; that from the ex¬ 
aminations made by witness, the witness would say that patient had 
had the fe\ er more than twenty-four hoors prior to the time witnesa 
first visited her; that witness arrived at the Wheate home on Sun¬ 
day afternoon, January 11th, in the neighborhood of five o’clock, 
but is not sure whether the operation took place the same afternoon 
or not, but thinks it did; that he did not find anything in the uterus 
but a portion of the after-birth and some blood clots; 

On re-direct examination the witness testified: That the fever de¬ 
veloped within twenty-four hours of the time witness first saw patient, 
but that it required several days for the blood poisoning condition 
which he found upon his first visit to patient, to dcvelope. 

M hereupon Josephine Ksmay w*as produced as a witness on be¬ 
half of the plaintiff and after being duly sworn testified as 
59 follows: 

That she resides at 4901 Conduit Road and is the mother 
of Mrs. Wheate; that she was in Mrs. W heate’s home on January 
5th, 1920, and found the condition of Mrs. W r heate very bad and 
she w’as suffering terrible pains, pains being labor pains; that she 
does not remember what time she arrived but thinks it was between 
six and seven o’clock; that she next saw* Mrs. W r heate on Wednesday 
evening; that she was suffering very considerable pain; that the 
birth of the fetus occurred Wednesday evening about nine o’clock; 
that she was not in the room at the time the birth took place; that she 
saw Dr. Hunter there on Wednesday just after the birth; that he 
called for some hot w’ater and gave the patient a douche; that she 
does not remember if she was there w hen the doctor first came in or 
not; thinks the fetus was removed to the bath room when I)r. Hun¬ 
ter came and thinks it was burned afterwards; that witness was sick 
in bed all day Saturday and on Sunday morning she got a message 
that her daughter was very ill; that she got there about 2 or 2.30 
o’clock and Mrs. W r heate was in terrible pain when she arrived; that 
she w T as suffering with her leg and toe; that Mrs. W r heate told her 
that there was something wrong with it; that she had never heard 
her complain of it before; does not remember anything said in her 
presence to Dr. Hunter about another physician; that Dr. Hunter 




32 


M. HUNTER VS. PEARL L. WHEATE. 


said in her presence that Mrs. Wheate was all right, and did not need 
another physician; that when witness arrived on Sunday Mrs. 
Wheate’s face was drawn about on the side; that she seemed to be 
suffering with her leg and toe and was delirious; that I)r. 

60 Hunter was there on Sunday and the doctor used something 
on Mrs. Wheate but does not known what is was; that she 

was there when I)r. Cook and Dr. White came about dusk; that it 
was on Sunday just before they took her to the hospital to operate 
on her; that they took Mrs. Wheate to Oorge Washington Hospital 
on Sunday night, January 11th. That when Dr. Hunter was there 
on Sunday afternoon he seemed excited ho seemed like he was scared 
or frightened; that witness asked Dr. Hunter to do something for 
Mrs. W heate’s tongue, and mouth and he wrote a prescription to be 
gi\en to Mrs. Wheate which was never filled because he was dis¬ 
charged before the other doctors would go up to see her; that witness 
saw Mrs. W heate at the hospital three or four times every day and 
some days almost all day; that Mrs. Wheate was in the hospital 
about six or eight weeks; that when she left the hospital she was 
very bad and she came to witness’s home; that she was in a very 
weak condition; that her son carried her upstaiis and put her to 
bed; that she stayed at witness’s home about two months; that dur- 
ing that time she could not do anything as she was very weak, that 
her limb was swollen and she could not walk; that witness had to 
rub her and bathe her all day; that when she left witness’s home she 
went to her own ; that her condition at that time was very bad and wit¬ 
ness begged her not to go; that her health prior to this time was good; 
that she has never been the same since then; that she has never been 
able to do her work; that Mrs. Wheate kept house well and did all 
her own work prior to her illness; that members of (he family have 
to help her; that she now has a washwoman. 

61 On cross examination witness testified that she was at Mrs. 
Wheate’s home on Monday; that she had been to the wit¬ 
ness’s house on the day before, on Sunday; that Mrs. Wheate had 
not told her what she was going to do; that she went there on Monday 
after the abortion because she had learned that Mrs. Wheate was ill ; 
that this information came to her from some members of the Wheate 
family; that her next visit was on the following Wednesday and 
witness was there at the time of the birth of the Ictus; but was not 
in the room; that witness does no- think Mrs. Nicholson was in the 
room at the time of the birth, but was in the adjoining room; that 
the witness does not know what time Dr. Hunter arrived on his first 
visit Wednesday; that witness arrived at the Wheate home Wednes¬ 
day between six and seven o’clock; does not know' what time Dr. 
Hunter arrived that evening but that it was a little while after he w T as 
called; that Dr. Hunter did not get there until after the birth of 
the fetus; that at that time he gave Mrs. Wheate a douche in the 
presence of the witness, Mrs. Nicholson and Mr. Wheate; does not 
know what they did w ith the fetus after the birth ; that she heard Dr. 
Hunter tell Mr. W heate that he did not need another physician; that 
w’as on Sunday; that Dr. Hunter arrived there on that day about 
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four o clock; that witness was there when Dr. Cook came; that she 

flmrtl 10 £ member 'Y llal timo > i( was about dusk; Dr. White arrived 
portly afterwards; is not sure what time Dr. White arrived; that 

Mrs. AMieate, upon her arrival at witness’s home after leaving the 

'h S r b 'f t0 w u k ’ iUKl " as carried ! that Mrs. Wheate had 
ledieal attention there; that Dr. Cook came to see her and some other 

physician whose name she does not remember; does not know 
h°w many doctors attended her in the hospital • 

, , dness testified that Dr. White visited Mrs. Wheate at 
1 I ? esss home more than once; does not know how many times Dr 
», ° k doe f not remember name of the other doctor \vho visited 
}f? X£ eae at ,er home; that the only thing she knows is that 
(r ‘ ' ''heate had to have medical attention; does not know who 
ga\e it to her or who prescribed for her; witness testified that Mrs 
Wheate was not able to walk about in the hospital the dav si e was 
taken from it ; that Mrs. Wheate sat in a chair and was dressed the 
day she was taken to witness’s home; that before Mrs. Wheate was 
remoied to witness s home she had not been out of bed at all - that 
on one occasion she had seen Mrs. Wheate sitting up before she left 
the hospital, but was m a kimono; that Mrs. Wheate never was able 
to dress herself until the day she left witness’s home. 

\\ hereupon Mrs Harry F. Nicholson was produced a? a witness 
Tow!* ' 0 f ° f thC p ain,ltt and after bcin g du l< sworn testified as fol- 

That she lives in Brentwood, Maryland, and is a sister-in-law of 
Mrs Wheate; that she she saw Mrs. Wheate in bed in her own home 
on Wednesday; that at that time she was suffering; does not know 
just what the cause of the suffering was; that witness was there about 
one-half hour between four and five o'clock; that Mrs. Wheate was 
very restless, tossing from side to side on her bed; that she w ' there 

about fiv ? °’ ( “ Io< ‘ k; * hat shc did not see 
r. Hunter at the W heate home on that occasion and on that occa- 

sion Mrs. W heate was suffering consideration pain; that Mrs 
od Wheate was unconscious and seemed to the witness to be in 
... a d yi n g condition; that she remained at the Wheate home 
until Mrs. Wheate was taken to the hospital; that Dr. Cook and Dr 
White came while witness was there; that after the arrival of these 
doctors, Mrs. W heate was taken to the George Washington Hospital 
That witness visited Airs. W heate in the hospital about once a week 
while she was there; that Mrs. Wheate was in the hospital about six 
weeks and that she was at her mother’s house about two months - that 
she was practically helpless while she was at her mother’s and always 
complained of pain in her limb and stomach; that after leaving her 
mother s she went home and witness visiti'ed Mrs. Wheate in her home 

■ J !' i a i' Veek or two af,er sbe went ,bere i that since then witness has 
visited her on an average of about once a month; that prior to this 

illness Mrs. W heate s health seemed to be good and now she com¬ 
plains always; that prior to this she did all her own housework; that 

5—3859a 
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since then she has not been able to do as much as before; that Mr. 
\V heate has had to help her with the housework since then. 

Whereupon plaintiffs case was closed. 

Whereupon the following motion was made: 

The defendant moves that the Court direct the jury to return a 
verdict for the defendant in this case on the ground that it is an ac¬ 
tion brought for the recovery of damages alleged to have accrued as 
the result of the carrying into effect of an illegal contract. 

Whereupon after argument by counsel the said motion was over¬ 
ruled and the following occurred: 

64 (Note.— The cases of Mr. and Mrs. Wheate were consoli¬ 

dated for trial trial.) 

The Court: I have a general conviction as to what I must hold 
the law to be in this jurisdiction, but I do feel a little doubt about the 
state of the evidence, as to whether there is anything in the evidence 
that justifies the submission of Mr. Wheate’s case to the jury. I 
always dislike very much to take a case from the jury if there ^any¬ 
thing for the jury to find as a matter of fact in the case. The evi¬ 
dence is rather mixed up; the witness- did not always express them¬ 
selves in the same way upon the same point, and it is possible that 
some argument may be drawn in two ways with respect to the matter 
of consent at least. I think that if Mr. Wheate consented to this 
operation, and did not do it in the honest belief that it was necessary 
in order to preserve his wife’s life or health, that the law bars him 
from his action, and if the question in this case is submitted—those 
questions will be submitted to the jury, that is as to whether he did 
act honestly, and whether he did consent. 

So far as Mrs. Wheates case is concerned, I think the law requires 
that the case should be submitted to the jury upon the theory that 
the relation of patient and physician existed between her and the de¬ 
fendant and that he owed her the common law duty of skill and care 
as her physician, regardless of any special contract, and that being 
so he cannot set up the fact that he had entered into an illegal con¬ 
tract .with hei, 01 was performing a crime in order to escape his 
liability, inasmuch as the law* looks upon her as innocent. I think 
that is the law* that w ill have to be held in this case. 

As counsel are rather strenuous upon the matter of fact, in Mr 
Wheate’s case, I am rather inclined to tell the jury w*hat I think the 
law* is and let them decide the question of fact in both cases, and for 
these reasons I will overrule the motion in each case, and an exception 
of course will be noted. 

65 Whereupon, defendant stated that he w*ould submit his 
cases to the jury upon the evidence offered by the plaintiffs 
and w*ould not offer any other evidence in his behalf. 

Whereupon the following prayers were submitted on behalf of 
the defendant which said prayers were denied and an exceDtion 
taken to the rule of the Court: F 
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J he j ur >’ are instructed that if they find from the evidence 
iat there was a contract consented to or procured by either of the 
parties plaintiff with the defendant, which said contract was illegal 
or unlawful, that they should find for the defendant. 

,he J' ,rv ?n<l from the evidence that the contract entered 
into between the plaintiffs and the defendant, and the injury alleged 
to have resulted to them as a consequence of negligence in carrying 
raid contract into force and effect, that said contract was illegal*and 
void they shall find for the defendant. 

. 5 L/-ff , n e J ’! r ' T sl }?.V ,d find from ,he evidence in this case that the 
plaintiff Pearl L. Wheate went to the defendant and solicited the 
performance of an abortion upon her, and if they contract together 

l m e P"? 08 ^- and , ,hat in carrying out the said contract they 
s iould fuither find that the defendant was negligent in his care 
and treatment of the said Pearl L. Wheate, and they should further 

T c0 . n k tra , ct , wa 5 ille 8 al > and in violation of the law, they 
should find for the defendant. ^ 

i 4 ' T £ at J£ ( l ie j ur - v should find in <his ease that the plaintiff 
James C. W heate, consented to the performance of an abortion upon 
the plaintiff. Pearl L. Wheate, and that he connived thereat and 
was present at the performance of said abortion, and purchased the 
medicine and administered the same under instructions from the 
defendant they should find for the defendant 

fiti fin! fl! 16 ]r al T f,ml , ler ' n ?trooted that, if they should 
find from the evidence that any damage or loss suffered by 

either of the parties plaintiff occurred out of their being en- 
gaged in the consummation of an illegal and unlawful contract 
entered into by either or both of them with the knowledge and com 
sent of the other, then they shall return a verdict for the defendant 

6. The jury are further instructed that no right of action arises 
or duty cun lie predicated upon an illegal act, nor will any relation 
anse between the parties to an illegal or unlawful act, where the 

parties thereto knowingly entered into or consented to the entering 
into of said contract. * 

7. The jury are further instructed that if they find from the evi¬ 
dence in this case that the plaintiffs, or either of them, entered into 
an illegal or unlawful contract with the defendant, or that either 
of them consented to or connived at the earning into effect of said 
contract, that no duty arises on the part of the defendant to the said 
plaintiffs or either of them, upon which they could predicate a 
cause of action against said defendant. 

8. The jury are instructed that they shall not draw any con¬ 
clusion against the defendant by reason of his failure or refusal to 
testify in his own behalf or to offer testimony in defense of his case 

« hereupon the Court instructed the Jury as follows- 

The Court: Gentlemen of the jury, you have been sworn to try 

wo cases: you have heard the evidence in both eases at the same 

time. It w ill be necessary for you to return a separate verdict in each 
case. 

. J be brst vnse js that- of Mrs. Wheate against Dr. Hunter, and that 
is based upon the duty which the physician owes to his patient 
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That relation existed in this ease: it was the duty of Dr. Hun- 
61 ter, in view of that relation, to do what he did with reasonable 
care and skill as a physician. 

I he plaintiff’s claim is that he failed to exercise that degree of 
care and skill and that by reason of his want of skill and his care¬ 
lessness she has suffered pain and will continue to suffer pain and 
incapacity hereafter. 

Her case does not involve the question of expenditures. It seems 
that the treatement which was given her was given for the purpose 
of producing an abortion and of taking her through the abortion. 

The law makes it a crime for any person, with intent to procure 
the miscarriage of any woman to prescribe or administer to her any 
medicine, drug, or substance whatever, or with like intent to use 
any instrument or moans unless when necessary to preserve her life 
or health, and then under the direction of competent, licensed prac¬ 
titioner of medicine, but it has been held that that language does 
not apply to the woman who is with child. It applies to anv other 
person except the woman. It has been held by the Court of Appeals 
in this District that the woman in such a case, being with child, is 
to be treated as the victim and not as a participant in the crime; that 
she must be looked upon as innocent in the eyes of the law. So, with 
the relation of physician and patient being admitted here, or estab¬ 
lished by the oncontroverted evidence, the duty rested upon the de¬ 
fendant so far a* this woman was concerned to exercise the reason¬ 
able care and skill of a physician and surgeon in those circumstances, 
and the quc r tion for you so far a* her case is concerned is whether 
he failed to exercise reasonable care and skill. 

If you find by a. preponderance of the evidence that there was 
such a failure on his part, then you arc to inquire what the result 
was, how much she suffered and what incapacity if any ensued and 
you are to allow her reasonable compensation for her suffer- 
63 ing, mental and physical, and her incapacity, such as it is, 
considering the future as well as the present and the past. 
^ ou are the judges of what will be a reasonable compensation to her. 

The other case presents a different aspect, because Mr. Wheate 
claims here to recover damages by way of reimbursement for ex¬ 
penditures he made and for loss of time he has suffered bv reason 
of the negligent performance of something which the defendant 
undertook to do. 

In his declaration he says that it was an abortion and that it was 
performed against his protest and that the damages which resulted 
to him are damages which he ought to recover from the physician 
because the operation was performed against his protest, and among 
his claims for damage is the loss of this child. 

^ on arc to scan the evidence and see whether it was performed 
against his protest, or whether on the other hand it was performed 
with his consent. 

But there is another phase of the case still, if he connived at the 
commission of the crime, then he is guilty of the crime by reason 
of that conniving. To apply the principle to this case, if it. was not 
necessary to perform this abortion in order to preserve the life or the 
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health of Mrs. Wheate, and if Mr. Wheate did not honestly believe 
that it was necessary in order to preserve the life or health of his 
wife, to have the operation performed, and if he knew that it would 
not be performed if he continued to object to the performance of it, 
and knowing all those things, ceased to object, whereupon the opera¬ 
tion was performed, that he did connive at it, because that is exactly 
what the word connive means, to wink or shut the eye to something 
when if you objected it would not be done. 

, n If I)r - Hunter, upon the evidence, would not have per- 

bd formed this operation had Mr. Wheate continued to object 
to it, and Mr. Wheate did cease to object to it, and thereupon 
it was performed, Mr. Wheate knowing that that would be the result, 
then he connived at it and he was a participant in the crime unless 
it necessary, or unless he believed it was necessarv in order to 
save the life or health of his wife. 

80 that, if you find from the evidence that that is the case and that 
he did connive at the commission of the crime under this definition, 
he cannot recover. One participant in a crime cannot recover against 
the othei participant in the crime because that other did not exercise 
care and skill in the way in which he committed the crime. So that 
if you find what I have just said, of course vou will find a verdict for 
the defendant in Mr. Wheate’s case, but if you find otherwise upon 
the evidence, that he did not connive at the crime, but if you so find 
that he conni\ed at this offense, then you will come to the same ques¬ 
tion of negligence, want of care and skill, and the law will be the 
same upon that in this case as in that of Mrs. Wheate, and if you 
find a failure to exercise reasonable care and skill and the resulting 
injury to Mrs. A\ lieate and the consequent necessary expenditure on 
his part of money, then he would be entitled to recover what he nec¬ 
essarily expended in her care and for her recovery and for his own 
loss of time. 

This is the law of the case, as I understand it, the law of each case. 

The burden, of course, is upon the plaintiff to make out the right 
to recover in both cases. 

Thereupon the following motion for new trial was filed in the 
above entitled cause: 

Now comes the defendant by his attorneys, F. C. Geiger, H. M. 
Fowler and Alfred D. Smith, and makes the following mo¬ 
tions : 

70 ( 1 ) That the Court grant him a new trial in the above- 

entitled cause. 

(2) That the Court grant him an arrest of judgment in the above- 
entitled cause. 

(3) That the Court enter up a judgment notwithstanding the 
verdict in the above-entitled cause, for the following reasons: 

First. Because the verdict is contrary to the evidence. 

Second. Because the Court erred in overruling the motion for a 
directed verdict. 

Third. Because the Court erred in directing the jury as to the re¬ 
lationship of patient and physician. 

Fourth. Because the contract upon which the action was predi¬ 
cated was void and of no effect. 
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Fifth. Becaiise no right of action arose on the part of the plaintiff 
as against the defendant, because the alleged injury occurred out of 
an Jpif s ,ni, pediate. result of a contract which was void, 
thereto af ° resaid niotion was overruled, and an exception granted 

Th a t the foregoing bill of exceptions contains, substantially, all 
of the testimony adduced at the hearing of the above cause. ' 

1 he foregoing exceptions were each duly noted and allowed hv the 
fourt at the trial hereof and before the jurv retired to consider of 
their verdict and because the matters and things herein set forth 
constitute the substance of all of the testimony and proceeding in 
tins case proper to be considered in connection with the exceptions 
reserved as aforesaid, the defendant, desiring to have the same 
11 made a part of the record herein, in order that this case mav 

i reviewed on appeal, accordingly asks the Court to sign and 
seal this, Ins bill of exceptions, and make the same a part of the rec- 

for .the purpose aforesaid, which is accordingly done now for 
then, this oth day of July, 1922. 

Bv the Court: ' WENDELL P. STAFFORD, 

J astice. 

Miss C. L. Keeley and 
Mr. Janies L. IJoyd: 

Please take notice that the attached bill of exceptions will be sub 
mitted to the Court on the 9th dav of May, 1922. 

FRED C. GEIGER, 

H. M. FOWLER, 

ALFRED D. SMITH, 

Attorneys for Defendant . 

Me hereby agree to the foregoing bill of exceptions and consent 
that the same may be signed. 

F. C. GEIGER, 

H. M. FOWLER, 

ALFRED D. SMITH, 

Attorneys for Defendant. 

JAMES T. LLOYD, 

C. LARIMORE KEELEY, 

Attorneys for Plaintiff. 

*2 [Endoreed.] Law, No. 65593. Pearl L. Wheate, plaintiff 

di • *•£?* Y- ^ unter > defendant. Bill submitted Mav 9, 1922.’ 
Plaintiff s objections to defendant s bill of exceptions, noted in red 

vt]° U C ?v y A f d °i fe o, d , ants bil1 * James T - Lloyd, C. Larimore 
Keeiev, <1 Woodward Bldg., Attorneys for Plaintiff. 

oe-ftu tt 011 cover: district of Columbia Supreme Court. No 
JSoJ. M. Hunter, appellant, vs. Pearl L. Wheate. Court of Ap¬ 
peals, District of Columbia. Filed Aug. 21, 1922. Henry W 
Hodges, clerk. J 
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